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ON RACE THEORY AND NORMS
ChristianSundquist*
This is, of course, a hard act to follow; we let the beat build for a
while, and I hope that the energy is on the rise as opposed to
waning. In any event, while I am not going to talk about computer
games and the like-even though I am a bit of a gamer-there are
certainly some linkages between what I am going to talk about and
what Neil just spoke about.
Generally, I am going to address the judicial acceptance of DNA
random match estimates, which is using DNA analysis to estimate
the likelihood that a criminal defendant is the source of genetic
material that is found at a crime scene that rely on race, how such a
re-inscription of race as a biological entity threatens the modern
conception of race as a social construction, and how those estimates
should be rejected as inadmissible on a doctrinal level under the
Federal Rules of Evidence.1
But before I get into the nitty gritty, before I get into the science
itself, I am going to discuss for a few minutes a very rough sketch of
the historical development of the race concept, since I think having
this history in mind is extremely important in how we view current
efforts to ascribe a genetic dimension to how we understand race.
Of course some of the earliest theories of race came about-and this
is somewhat disputable-during the early 1700's.2 Carl Linnaeus,
who was a Swedish taxonomist, introduced a taxonomy of human
groups and split it up into divisions which-using neo-words-body
primitives, which we still retain today: africanus, europus,

* Associate Professor of Law, Albany Law School. B.A., Carleton College; J.D., Georgetown
University Law Center. I would like to thank the Albany Law Review, and specifically
Professor Anthony Farley, for organizing this important symposium.
Christian Sundquist, Science Fictionsand Racial Fables: Navigating the Final Frontierof
Genetic Interpretation, 25 HARV. BLACKLETER L.J. 57 (2009); Christian Sundquist, The
Meaning of Race in the DNA Era: Science, History, and the Law, 27 TEMP. J. SCI., TECH., &
ENVTL. L. 231 (2008),
2 Kevin Brown, The Hypothetical Opinion in Grutter v. Bollinger from the Perspective of the
Road Not Taken in Brown v. Board of Education, 36 Loy. U. CHI. L.J. 83, 96 (2004).
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americanis, asianic. 3 And he also associated these groups with
specific mental characteristics. Europeans were regarded as being
gentle yet inventive, and all the other non-European groups had
4
quite negative attributes associated with them.
When Johann Blumenbach continued this division of humans into
four groups, he changed the terminology a bit, and this terminology
is enduring. He introduced the term "Caucasian," for instance, and
of course, this terminology has no real scientific basis. 5 He decided
to call Europeans "Caucasians" because he felt that the people he
met from the mountains of Caucasus were the most beautiful in the
world and so, thus, should be known as Caucasians. 6 These early
theories of race and racial merit were proposed by many, and of
course by Linnaeus and Blumenbach, and soon became the basis for
7
acceptable science during the age of enlightenment.
During this time there came a focus on empiricism, especially the
tabulation of human differences-how do we scientifically document
how humans are different from one another-and also a focus on
rationality, which at least leads to an explanation of these human
differences as being the result of some innate biological differences.
Finally, Aristotle's notion of a Great Chain of Being was also an
important concept during this time and in the development of the
race concept generally-the idea that the natural order of things is
inequality.8
This led some to believe that some races were
necessarily inferior to other races. So what we have is that this
engendered a shift from a pre-modern understanding of difference
and identity, that at the time was rooted in religion and preserving
wealth through noble lineage, to understanding difference in terms
of race, or racial identity. This was, in turn, used to justify
economic inequality, and also played a pivotal role in understanding
the rights of private property.

3 Sandra Soo-Jin Lee et al., The Meanings of "Race"in the New Genomics: Implications for
Health DisparitiesResearch, 1 YALE J. HEALTH POL'Y L. & ETHICS 33, 38 (2001); Brown, supra

note 1, at 97.
4 Brown, supra note 2, at 97 ('The character traits Linnaeus observed in Homo Europeaus
were gentle, acute, inventive, and governed by custom.... [and] the character traits of Homo
Afer were crafty, indolent, negligent, and governed by caprice.").
5 John Tehranian, Compulsory Whiteness: Towards a Middle Eastern Legal Scholarship,
82 IND. L.J. 1, 7-8 (2007) ("His use of the sobriquet 'was purely fortuitous ....
"').
6 Michael V. Hernadez, A Flawed Foundation: Christianity's Loss of Preeminent Influence
on American Law, 56 RUTGERS L. REV. 627, 674 (2004).
Rose M. Brewer, Thinking CriticallyAbout Race and Genetics, 34 J.L. MED. & ETHICS
513, 513 (2006).
8 See, e.g., Martha C. Nussbaum, Animal Rights: the Need for a Theoretical Basis, 114
HARv. L. REV. 1506, 1513 (2001) (explaining Aristotle's Great Chain of Being).
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So fast-forward a little bit to chattel slavery in the United States.
Of course, science was employed to justify unequal treatment and
slavery on grounds of biological differences and biological
inferiority.
Various
disciplines-biology,
chronology,
anthropometrics, and so forth-were invoked and called upon to
verify these folk-notions of racial inequality, and they purported to
do just that. 9 So we have an instance here where science was
utilized to reconcile this apparent conflict between natural law and
social inequality that arose in the age of enlightenment with the
fact of physical bondage in the United States and the assertion of
property rights towards those bound as property.
Fast-forward a little bit further to the nineteenth century and
Darwinism. This of course led to the infamous race-science that
took place during the nineteenth century. Darwin's theory of
evolution was co-opted in some ways by social Darwinists to explain
racial differences. 10 Charles Darwin himself actually cautioned
against this-he did not think his theory of evolution should be used
in any sort of racial way, and especially not to explain the
differences between different groups of people." But, nonetheless,
social Darwinists, lead by people like Herbert Spencer and others,
believed that this theory could be applied to the current social
context and of course they believed that non-white races were
simply less evolved based on this theory, and that evolution itself
naturally pitted one race against the other for survival.12
So according to the social Darwinists, since whites in their view
were superior, the other races would eventually die out. So with
that said, social Darwinists wanted to subtly guide the evolutionary
process by advocating for sterilization programs and a lot of other
measures. Thus the eugenics movement was born. Eugenics sought
to promote in practice the transmission of superior genetics and the
inhibition of inferior genetic stock. This was the first instance of
applied racial science. The American Breeders Association was one
of the first eugenics organizations, and it actually put in place
human breeding programs, as well as fighting for sterilization
statutes to be put in place in a number of different states, which
9 See, e.g., Gerald A. Foster, American Slavery: The Complete Story, 2 CARDOZO PUB. L.
POL'Y & ETHICS J. 401, 404, 406, 411-12 (2004) (citation omitted).
10 See, e.g., RICHARD HOFSTADTER, SOCIAL DARWINSIM IN AMERICAN THOUGHT 1860-1915,

at 146 (1945); WILLIAM H. TUCKER, THE SCIENCE AND POLITICS OF RACIAL RESEARCH 29

(1994).
11 See generally CHARLES DARWIN, THE ORIGIN OF SPECIES (Mentor Books 1958) (1859)

(expounding his theory of evolution).
12 TUCKER, supra note 10, at 26.
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lead to many people being sterilized, either on account of so-called
racial inferiority or on account of disability. 13 Interestingly enough,
14
it later changed its name to the American Genetic Association.
It sought to employ a scientific methodology for applying these
biological theories of race that had been propounded throughout
time. It not only pushed for sterilization programs that were passed
in a number of states, but also advocated for racial immigration
restrictions, such as the Chinese Exclusion Act of 188215 and, of
course, for anti-miscegenation laws. America was not the only
country that was concerned about race during this time. Other
countries, mainly European countries, and in particular Germany,
expressed a great interest in these applied racial theories that were
taking place in America.
In Germany, following World War I, the Weimar government
blamed its economic ills essentially on racial biological
degeneration. 16 It looked at what was going on in America, the fact
that sterilization statutes had been enacted, and adopted a policy of
race hygiene-Rassenhygiene.17 But it did not really do much else
until the Nazi party took control, and I think we know what
happened after that point: Hitler took control, sterilization
programs were put in place, the Nuremburg Laws' 8 were passed,
and the death camps and euthanasia programs followed to
eliminate racial impurities. Of course, the world was shocked by
what happened in World War II and in Nazi Germany. The United
Nations moved fairly quickly to address this by issuing an
authoritative statement on race rejecting the biological theories that
had fueled this applied racial science that occurred in Nazi
Germany, and debunking the idea that race was a biological fact,
rather than a social entity.19
Modern race theory thus now views race not as existing in the
body, but rather as the product of a social understanding. That
there is no basis for distinguishing human groups along racial lines,
but rather that race is simply a concept that signifies a sociopolitical conflict of interest in reference to different types of bodies.
This principle is fairly well known-that race is socially
13

See, e.g., STEVEN SELDEN, INHERITING SHAME: THE STORY OF EUGENICS IN AMERICA 4, 6

(1999).
14 See TUCKER, supra note 10, at 62.
15 Chinese Exclusion Act of 1882, ch. 126, 22 Stat. 58 (1882).
16

See TUCKER, supra note 10, at 111-12.

See id. at 111.
Id. at 122.
19 See id. at 138-39.

17
18
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constructed-and it seems too obvious to dispute that fact. Yet, I
fear that this is the direction that DNA racial profiling is taking us,
and so I am going to talk a little about that.
My view is that this social view of race is being displaced by the
belief that DNA technology-modern genetics-has the capability to
isolate one's true biological racial essence. One example is private
genetic ancestry companies that promise to determine your racial
background. I thought, for the purpose of giving this speech, that I
should send in my own saliva sample and see what they have to tell
me. Certainly I am comfortable with outsider's ascriptions of race; I
have been identified by others as being white, or being black, or
being Latino, or being Arabic; and I am comfortable with that. I
have experienced it my entire life.
Certainly I have my own self-identification of race, and I am
comfortable with that as well, and certainly I have some knowledge
of my ancestral background. My father is from Sweden and my
mother is what one may call a "light-skinned" black woman and also
has Native American ancestry. But it would still be interesting to
see what this test would tell me about my racial background;
genetically, what is my race? So I got the results back in a few
weeks and they sent me this certificate that I guess was intended to
be framed in your office, so that everyone can see, "This is what you
are!" It said Native American, and this was a matrilineal DNA test.
While I certainly recognize that aspect of my background, it does
not really have any connection to how I am perceived or how I
perceive myself. I think that is one interesting example of how race
does not always map on neatly to ideas of ancestry. Ancestry does
not equal race, and ancestry is not the best proxy for race. There
are a lot of other considerations that have to come into play.
With that said, shifting gears a bit, law enforcement has also
engaged in this genetic analysis of race to the extent of relying on
samples contained in DNA databases to create racial profiles. U.S.
courts are increasingly admitting these estimates based on racial
profiles at trial, usually in the criminal context, to identify
perpetrators. 20 So it is commonplace to hear an expert take the
stand and testify in a criminal trial that there is a 1 in 50 million

20 See, e.g., United States v. Santiago, 156 F. Supp. 2d 145, 148 (D.P.R. 2001) (holding that
DNA compared to Hispanics generally and not specifically to Puerto Ricans specifically was
admissible); Virgin Islands v. Byos, 941 F. Supp. 513, 515, 527-28 (D.V.I. 1996) (upholding
the admissibility of racially profiled DNA evidence); Virgin Islands v. Penn, 838 F. Supp.
1054, 1063, 1073-74 (D.V.I. 1993) (holding that DNA evidence matching defendant to a
specific racial "bin" was admissible).
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chance that another black person, or another Hispanic, or another
Caucasian, was the source of the DNA found at the crime scene.
Some cases even break it down into ethnicities, that there is a 1 in
300 million chance that another West Indian Caribbean would
share this genetic profile. When I started to see those estimates, I
thought it was plainly ridiculous, and that is why I decided to
investigate this topic.
I fear that these developments and
understandings will raise the specter that these antiquated notions
of race, as a distinct biological and genetic category, have achieved
explicit modern scientific validation.
So let me talk briefly about the science I am trying to avoid. We
are talking about DNA, and I think most people are generally
familiar with what DNA is. It is the chemical substance that is
found in the nucleus of every human cell. It contains biological
information for replicating cells and for producing enzymes. But
more importantly, this biological information dictates whether we
carry certain individual genetic attributes such as skin color, hair
color, and eye color. And the Human Genome Project conclusively
established that humans are 99.9% identical. 21 So I am 99.9%
identical to everyone in this room. With that said, there are
continuing efforts to explain this 0.1% genetic difference, and I
think that is fine. Perhaps unsurprisingly, however, that difference
has been explained in racial terms relying on these debunked racial
categories.
I am going to talk a little bit about DNA racial profiling. We have
coding genes and non-coding genes that contain essentially no
useful biological information. 22 Non-coding genes contain DNA
sequences that tandemly repeat, meaning that sequences of nucleic
acids are repeated in a head-to-tail manner, 23 which is relevant for
our lecture today because those tandem repeats demonstrate
significant variations from one individual to another, which makes
them extremely useful for forensic identification purposes.
A DNA profile is created by analyzing, for instance, a criminal
defendant's sample with that of a crime scene sample. 24 Then they
compare the sequence of these tandem repeats of the crime scene

21 Human
Genome
http://www.ornl.gov/sci/techresources/HumanGenome/project/info.shtml
2009).
22

Project,
(last visited May 20,

See, e.g., ANDREI SEMIKHODSKII, DEALING WITH DNA EVIDENCE: A LEGAL GUIDE 3 (2007)

(discussing DNA evidence generally).
23 Id. at 9.
24 Id. at 20, 22.

20091

On Race Theory and Norms

sample with the sample provided by the criminal defendant to
determine if there has been a match. 25 Even if a match is found,
that is not conclusive, because all that it means is that the criminal
defendant could have potentially contributed to the crime scene
sample. 26 The entire genome is not being mapped out; it is only a
small percentage of it.27 And so even though there is a DNA match,
that does not mean that, without a doubt, the criminal defendant
was the one who contributed to that sample. Thus, we have to
introduce a probability aspect. What is the chance that someone
other than the criminal defendant produced that sample? That is
where it becomes problematic.
So, to produce this match, we have to compare the defendant's
sample to some reference population group. Now you could compare
the sample to the general population group, and that is fine because
there is no tension with race theory. But rather, the modern trend
is to compare the defendant's DNA profile with specific racial
groups. Racial databases are created to make this estimate that I
spoke of earlier. For example, estimates that proclaim that there is
a one-in-one-billion chance that another Hispanic would share that
same genetic profile. This sort of evidence is routinely admitted in
the courts.
There is certainly an intoxicating allure to conceive of race as a
stable entity, as a natural biological truth to interpret difference.
From Linnaeus to Blumenbach, from pre-modern anthropologies to
nineteenth-century race scientists, from eugenics to population
geneticists, science has purportedly provided empirical backing
throughout time to notions of biological race. However, we know
that this has been uniformly rejected. We know that race as a social
construction is devoid of biological meaning.
So the question is, why then are we at this stage? Why are some
geneticists, prosecutors, law enforcement, and courts insisting upon
this biological conception of race? Why have our courts largely
failed to interrogate the shaky legal grounds upon which these
probability estimates rest? Why has the choice been made to
produce a probability estimate that relies on race as a reference
point, as opposed to the general population? One answer to these
questions lies in the enduring folk appeal of understanding race to
represent a natural biologically based method of categorization. We
Id. at 22.
Id. at 20.
27 Id. at 12, 18 (explaining that the accuracy of forensic DNA is dependent on the analysis
of markers).
25
26
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simply assume that a probability estimate relying on the general
population would be less accurate than one that relied on some
racial distinction, and this, indeed, was one of the arguments made
for having these racialized DNA estimates presented in court. So
the idea is that we are all on some level deeply susceptible to these
culturally learned understandings and assumptions about race and
racial categories. This can certainly carry forward not only in the
legal context, but also in the scientific context.
There is,
additionally, another explanation that I think is quite right; that all
this is deeply rooted in an unspoken and largely unconscious need
to preserve racial hierarchy and privilege. After all, what becomes
of a racial hierarchy if there are no racial categories, if these folk
notions of race as biology are allowed to fall away completely?
Now, to get into my doctrinal critique, I argue that these
racialized DNA estimates should be inadmissible under Rule 40128
as being irrelevant and also are unreliable scientific evidence that
should fail under the Daubert standard. 29 Genetic science itselfand this really goes to the second point that this sort of evidence is
unreliable and should be rejected by the courts-has demonstrated
that the greatest genetic variations occur within these so-called
racial groups. That is a fact. It is demonstrated that an allele
frequency among populations very rarely maps onto our folkunderstandings of race. Also, it is demonstrated that Africans in
particular possess the greatest degree of genetic variations, both
compared to other Africans and other non-Africans.
I will leave it at that, since my time is running out. DNA
estimates that are racialized, ones that only rely on comparisons to
racial groups as a reference point, should be regarded as
inadmissible not only because they are irrelevant in my view,
unreliable and prejudicial under our doctrinal legal rules, but also
because I feel that there is a very large risk that we are ushering in
a new era of race science and a "re-biologication" of the notion of
race. This of course stands in stark contrast with modern race
theory, and is something that we have to be very careful about. We
must not let this genetic understanding of race go unchallenged.

28
29

FED. R. EVID. 401.
See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589-92 (1993).

